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TRUSTEES MEETING NOTICE & AGENDA  
TUESDAY, MARCH 25, 2014 at 6:30 PM  

LINCOLN HALL MEETING ROOM, 2 LINCOLN STREET 
 

 
 

 

1. CALL TO ORDER/PLEDGE OF ALLEGIANCE TO FLAG  [6:30 PM] 
 

 

2. AGENDA ADDITIONS/CHANGES  [6:30 PM] 
 

3. GUESTS,  PRESENTATIONS AND PUBLIC HEARINGS  [6:35 PM] 
 

a. Comments from Public on Items Not on Agenda     

4. OLD BUSINESS  [6:35 PM] 
a 

a. Approve Encore Solar Agreements for Wastewater Treatment Facility 
b. Annual Meeting Preparation 
 

5. NEW BUSINESS [7:15 PM] 

 

a. Approve Bid Award for Woods End Drive Reconstruction Project 
 

6. VILLAGE MANAGER’S REPORT                                                                             [7:25 PM] 

• Trustees meeting schedule 
 

7. TRUSTEES’ COMMENTS & CONCERNS/READING FILE [7:30 PM] 
 

a. Board Member Comments  
b. Minutes from other boards/committees: 

1. Planning Commission 3/6/14 
2. Block Party Committee 3/17/14 

c. Letter from Vermont Land Trust re: Whitcomb Farm 
d. Email from CCRPC about Walk Bike Award on 3/29/14 
e. Staff and Director’s Report Brownell Library February 2014 
f. Act 250 Notice Application and Hearing for 4 Pearl Street 4/24/14 
g. Letter about submittal to the Public Service Board for Wastewater 
 Treatment Facility Cogeneration System Upgrade    

8. CONSENT AGENDA  [7:35 PM]   
 

a. Approve Minutes of Previous Meeting 3/11/14 
b. Approve Warrants including check #10048918 through #10049021 
 totaling $340,478.32.   

9. EXECUTIVE SESSION        [7:40 PM] 
 

a.  Shared Manager’s Contract  
b.  Personnel 
 

10. ADJOURN                     [8:00 PM]  
 
Meetings of the Trustees are accessible to people with disabilities. For information on access or this 
   agenda, call the Village Manager’s office at 878-6944.  Times on the agenda are approximate.  
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GROUP NET METERING AGREEMENT 
  

 
This Group Net Metering Agreement (“Agreement”) is by and between Encore Essex Junction 

Solar I, LLC. (“OWNER”), a Vermont limited liability company, and the Village of Essex Junction, VT 
(the “CUSTOMER”), a Municipal Corporation (together referred to as “Parties” and each individually as 
a “Party”) and is effective and binding on the Parties as of the date hereof. 

 
BACKGROUND 

 
1. OWNER plans to install and commission a group net metering solar generation facility 

with a nominal capacity of approximately 150 kW (the “Project”), which Project is located on property 
(the “Premises”) described below and subject to a certain Site Lease Agreement (“Lease Agreement”) by 
and between OWNER and the Landlord, as described more particularly in such Lease Agreement 
incorporated herein and attached to this Agreement as Attachment 1. 

 
2.  CUSTOMER is a customer of the Utility (as defined below). 
 
3. The Project is a group net-metering system pursuant to 30 V.S.A. § 219a and § 248. 
 
4. The Premises is the Essex Junction Wastewater Treatment Plant, located at 39 Cascade 

Street, Essex Junction, Vermont 05452. 
 
5.  The Utility will allocate net metering credits (as defined below), after allocation to the 

Project for annual operation costs, to the designated electric meter(s) of CUSTOMER (as defined in 30 
V.S.A. § 219a), who is a member of the Project (“Group Member”). 

 
6. OWNER is a Group Member and the administrator (as defined below and in 30 V.S.A. § 

219a) for the Project. 
 
7. The CUSTOMER desires to become a Group Member.  
 
8. At the CUSTOMER’s request, OWNER is willing to allocate to the Meter(s) (as defined 

below) of CUSTOMER a portion of the Project’s electricity output under the terms and conditions set 
forth herein.   

 
9. Becoming a Group Member will entitle CUSTOMER to certain benefits available under 

Vermont law and under regulations established by the Vermont Public Service Board (“PSB”) for group 
net metering of renewable-generation systems. 

 
10. The CUSTOMER and OWNER have accordingly entered into this Agreement to 

establish the terms and conditions under which CUSTOMER may enjoy the benefits of being a Group 
Member in exchange for compensation to OWNER as specified herein. 

 
NOW, THEREFORE, 

 
 In consideration of the mutual covenants and agreements herein set forth, the parties hereby agree 
as follows: 
 

Section 1.  Definitions.  Capitalized terms used herein but not otherwise defined shall have the 
following meanings: 
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“Administrator” shall mean the person or persons designated by OWNER or its assigns from time 

to time, in its sole discretion, as the administrator and designated person (as defined in 30 V.S.A. § 
219a(g)(1)(C)) for the Project.   

 
“Consumption Meter” means an electric meter that measures the consumption of electricity by a 

Utility customer. 
 
“Commissioning Date” means the date at which the Project is energized and permitted to operate 

by the Utility. 
 
“Effective Date” means the date that CUSTOMER and OWNER execute this Agreement. 
 
“Electric Bill” means the bill provided by the Utility, as defined below, to the CUSTOMER for 

monthly usage.   
 
 “Group Net Metering Arrangement” means an agreement, authorized pursuant to 30 V.S.A. § 

219a, between one or more electric utility customers, located within the same electric company service 
territory, to combine electricity meters in order to share and allocate credits for the kilowatt hours of 
electricity generated by a renewable-generation facility. 

 
“Net Metering Credit” means the monetized value of the difference between the electricity 

supplied to CUSTOMER by its electric utility and the electricity fed back by a net metering system 
during the CUSTOMER’S billing period.  

 
“Production Meter” means an electric meter that measures the amount of kilowatt hours produced 

by a net-metered generation source. 
 
“Project” means a group net metering solar generation facility with a nominal capacity of 

approximately 150 kW. 
 
“Retail Rate” shall be determined by 30 V.S.A. § 219a, PSB Rule 5.100 (and future amendments 

of Title 30 and PSB Rules), and the applicable utility’s tariff, including any solar adder offered by the 
utility.  

 
“Term” shall have the meaning set forth in Section 8 of this Agreement. 
 
“Utility” means the retail electric company serving the CUSTOMER.  The Utility is currently 

Green Mountain Power, Inc., and all of the Consumption Meters are currently serviced by the Utility. 
 

 Section 2.  Group Net Metering Agreement.  This Agreement creates an obligation by the 
CUSTOMER to pay OWNER for the benefit of Net Metering Credits generated by the Project and 
allocated to the Consumption Meters in accordance with Section 3 of this Agreement.  OWNER, in its 
sole discretion, shall serve as the Administrator of this Group Net Metering Arrangement in accordance 
with this Agreement and applicable law. 
 
 Section 3.  Electricity Meters in Group and Allocation of Net Metering Credits.   
 

(a) The Parties hereto agree that the following electricity meters shall be included as a part of 
this Group Net Metering Arrangement and OWNER shall instruct the Utility to allocate credit for the 
kilowatt hours of electricity generated by the Project each month to the Consumption Meters in the 
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(iii) CUSTOMER shall pay the OWNER’S invoice within 30 days of receiving 
invoice from OWNER. CUSTOMER shall pay the full amount of each such 
invoice by automatic electronic funds transfer, to be arranged by OWNER and 
CUSTOMER. 

(b) Late Payments.  OWNER shall be entitled to charge interest at the rate of one percent 
(1%) per month. In the event that the last day that payment must be so made falls on a weekend or state or 
federal holiday, the payment shall be due on the next business day.  This late payment charge shall be 
imposed upon the unpaid balance, including any prior unpaid late payment charges and shall be assessed 
on such unpaid balances once each month after it is initially imposed on an unpaid balance, so long as a 
balance remains unpaid.  

 
 Section 5.  Ownership of the Project and Option to Purchase.  OWNER owns the Project.  
Nothing in this Agreement shall have the effect of passing any right, title or interest in, or liability related 
to the Project to the CUSTOMER, or any other person.  Notwithstanding the foregoing, and provided 
CUSTOMER is not in default under this Agreement, CUSTOMER shall have the option to purchase the 
Project for fair market value (“FMV”) on the seventh (7th) anniversary of the Commissioning Date or at 
the completion of the twenty (20) year Term, subject to the terms and conditions of the Lease Agreement; 
or, if the Parties mutually agree, the CUSTOMER may extend the term of the Agreement for an 
additional term of five (5) years after the initial twenty (20) year Term.  In the event CUSTOMER elects 
to purchase the Project, it shall provide written notice of such intent one hundred twenty (120) 
days prior to the end of the seventh (7th) anniversary of the Commissioning Date or at the completion of 
the twenty (20) year Term.  CUSTOMER and OWNER shall then mutually agree upon and select within 
fifteen (15) days a nationally recognized independent appraiser with experience in the solar photovoltaic 
industry to: (1) determine the Project’s FMV; and (2) produce a written appraisal report for CUSTOMER 
and OWNER within forty-five (45) days after submission to the appraiser.    The expense of the appraiser 
shall be borne equally by CUSTOMER and OWNER.  The appraiser’s FMV determination shall be final, 
binding and conclusive on CUSTOMER and OWNER.  CUSTOMER shall have thirty (30) days to 
determine whether to purchase the Project upon notification of the FMV.  The dates set forth above may 
be adjusted to accommodate scheduling conflicts, but shall in no circumstances allow for an election to 
purchase by CUSTOMER to occur later than thirty (30) days prior to the seventh (7th) anniversary of the 
Commissioning Date or (30) days prior to completion of the twenty (20) year Term. 

 
Section 6.  Covenants.   
 
(a) Reports.  CUSTOMER shall provide OWNER with copies of all Utility bills and invoices 

and all other written communications received by the CUSTOMER from the Utility with respect to the 
Consumption Meters, in each case within 10 business days of receipt thereof. 

 
(b) Exclusivity.  CUSTOMER shall not enter into a Group Net Metering Arrangement with 

any other person or entity during the Term for any Consumption Meters to the group set forth herein.  
 
(c) Utility. CUSTOMER shall remain a customer of the Utility in good standing at all times 

during the Term, and shall not take any action to cause any Meter to be disconnected or removed from the 
Utility’s service without OWNER’s prior consent. CUSTOMER shall pay its obligations to the Utility as 
the same become due and payable at all times during the term.  

 
(d) Further Assurances.  CUSTOMER, from time to time on written request of OWNER, 

shall perform such further acts, including execution of documents, as may be reasonably required in order 
to fully perform and to more effectively implement and carry out the terms of this Agreement, provided 
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that such acts shall not be inconsistent with this Agreement or any law or regulatory approvals pertaining 
to the subject matter hereof. 

 
(e) Decommission.  If CUSTOMER elects not to purchase the Project or extend the 

Agreement at the end of seven (7) years and twenty (20) years respectively, then upon the completion of 
the twenty (20) year Term, as set out in Section 8, OWNER, its successors or assigns shall sever, 
disconnect, and remove the Project and all of the OWNER’s other property from the Premises 
and restore the Premises to as close to original condition as reasonably possible. 

 
(f) Authorization.  OWNER and the Administrator are hereby authorized to take all such 

additional actions, including, without limitation, making any filings, authorizations, and submissions to 
the Utility and any applicable regulatory bodies, individually or on behalf of the group or any Group 
Member, as may be necessary from time to time to carry out the terms of this Agreement.  

(g) Confidentiality. CUSTOMER acknowledges that it will have access to information that is 
treated as confidential and proprietary by OWNER, including, without limitation, the existence and terms 
of this Agreement, trade secrets, technology, and information pertaining to business operations and 
strategies of OWNER, in each case whether spoken, written, printed, electronic or in any other form or 
medium (collectively, the “Confidential Information”). CUSTOMER agrees to treat all Confidential 
Information as strictly confidential, not to disclose Confidential Information or permit it to be disclosed, 
in whole or part, to any third party without the prior written consent of OWNER in each instance, and not 
to use any Confidential Information for any purpose except as required in the performance of this 
Agreement or otherwise required by Vermont or Federal law. CUSTOMER shall notify OWNER 
immediately in the event it becomes aware of any loss or disclosure of any Confidential Information. 
Confidential Information shall not include information that: (a) is or becomes generally available to the 
public other than through breach of this Agreement; or (b) is communicated by a third party that had no 
confidentiality obligations with respect to such information.   Nothing herein shall be construed to prevent 
disclosure of Confidential Information as may be required by applicable law or regulation, or pursuant to 
the valid order of a court of competent jurisdiction or an authorized government agency, provided that the 
disclosure does not exceed the extent of disclosure required by such law, regulation or order.  

Section 7.  Representations and Warranties.   
 
(a) The CUSTOMER hereby represents and warrants to OWNER as follows: 
 

(i) Right, Power and Authority.  It has full right, power and authority to enter into 
this Agreement and there is nothing which would prevent it from performing its 
obligations under the terms and conditions imposed on it by this Agreement. 

 
(ii) Binding Obligation.  This Agreement has been duly authorized by all necessary 

action of CUSTOMER, and constitutes a valid and binding obligation on the 
CUSTOMER, enforceable in accordance with the terms hereof.  

 
(b) OWNER hereby represents and warrants to the CUSTOMER as follows: 
 

(i) Right, Power and Authority.  It has full right, power and authority to enter into 
this Agreement and there is nothing which would prevent it from performing its 
obligations under the terms and conditions imposed on it by this Agreement. 
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(ii) Binding Obligation.  This Agreement has been duly authorized by all necessary 
action of OWNER, and constitutes a valid and binding obligation on OWNER, 
enforceable in accordance with the terms hereof.  

 
Section 8.  Term and Termination.   

 
(a) Term.  This Agreement will have a term of twenty (20) years from the Commissioning 

Date hereof or until the earlier termination of this Agreement pursuant to this Section 8 (the “Term”).   
 
(b) Termination by OWNER.  OWNER shall have the right to terminate this Agreement 

and/or remove any CUSTOMER Meter from the group for any reason upon giving CUSTOMER 10 days 
prior written notice. 

 
(c) Termination by CUSTOMER.  CUSTOMER shall have the right to terminate this 

Agreement upon the occurrence of any of the following events (an “OWNER Event of Default”): 
 

(i) The Project fails to generate electricity or furnish the same to the Utility during 
any continuous 12-month period; or 

 
(ii) Any breach of this Agreement by OWNER, which is not cured within 30 days of 

notice thereof from CUSTOMER. 
 
(d) All payment obligations of CUSTOMER, and all rights and remedies of the parties 

hereto, arising prior to the termination of this Agreement shall survive the termination thereof.  
 
 Section 9.  Assignment. The CUSTOMER may not assign or transfer this Agreement to any 
other another person or entity without OWNER’s prior written consent, and any attempted assignment or 
transfer without such consent shall be void. OWNER may assign or transfer its interest, rights and 
obligations in whole or in part under this Agreement upon giving reasonable notice to CUSTOMER.  
 

Section 10.  Environmental Attributes. All mandatory or voluntary federal, state, or local rights 
to the Project’s green attributes, including all renewable energy credits, and any and all rebates, tax 
credits, and other economic benefits in connection with the Project shall remain property of OWNER or 
its successors or assigns.  OWNER shall have the exclusive right to sell, transfer, or convey the 
Environmental Attributes to any other person in OWNER’s sole discretion.  Net Metering Credits are not 
Environmental Attributes.   
 
 Section  11.  Liability.  Each Party agrees to waive any claim or right against the other for 
consequential damages or punitive damages; and neither Party shall be liable to the other for or as a result 
of any proceeding in which rates are reviewed or established for either Party by the PSB or similarly 
authorized entity.  In no event shall OWNER or any officer, member, manager, or employee thereof be 
liable under this agreement or otherwise in the event the Project fails to generate electricity at any time, 
OWNER fails to maintain any necessary license, permit or government approval, or for any error or 
omission in any filing or instructions submitted by or on behalf of OWNER, the Administrator or the 
Group to the Utility or any governmental entity.  Notwithstanding anything to the contrary herein, 
OWNER’s maximum liability under and in connection with this Agreement (whether in contract, tort, 
strict liability or otherwise) shall not exceed the aggregate amount of all Payments actually received by it 
from CUSTOMER pursuant hereto. 
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Section 12.  Notices.  All notices, requests, demands, claims and other communications (each, a 
“Notice”) hereunder shall be in writing, addressed to the intended recipient as set forth below with the 
Administrator receiving a copy of all Notices: 
 
 If to OWNER and/or Administrator:  Encore Essex Junction Solar I, LLC 

110 Main Street 
2nd Floor, Suite 2E 
Burlington, VT 05401 

       (802) 861-3023 
 
 If to CUSTOMER:    Village of Essex Junction 

2 Lincoln Street 
Essex Junction, VT 05452 
(802) 878 6943 

    
Or to such other person, address or number as the Party entitled to such Notice shall have specified by 
notice to the other Party given in accordance with the provisions of this Section.  Any such Notice shall 
be deemed duly given on the earliest of:  (i) when delivered personally to the recipient; (ii) one (1) 
business day after being sent to the recipient by reputable overnight courier services (charges prepaid); 
(iii) one (1) business day after being sent to the recipient by facsimile transmission; or (iv) four (4) 
business days after being mailed to the recipient by certified or registered mail, return receipt requested 
and postage prepaid. 
 
 Section 13.  Entire Agreement; Amendment.  This Agreement, including any exhibits, 
schedules and attachments, supersedes all prior agreements, whether written or oral, between the parties 
with respect to its subject matter, and there are no covenants, promises, agreements, conditions or 
understandings, written or oral, except as herein set forth.  This Agreement may not be amended, waived 
or modified except by an instrument in writing executed by the Party against whom such amendment, 
waiver or modification is to be enforced. 
 
 Section 14.  Severability; Construction.  If any term, covenant or condition of this Agreement or 
the application thereof to any person or circumstance shall, at any time or to any extent, be invalid or 
unenforceable, the remainder of this Agreement, or the application of such term, covenant or condition to 
persons or circumstances other than those as to which it is held invalid or unenforceable, shall not be 
affected thereby and each term, covenant or condition of this Agreement shall be valid and enforceable to 
the fullest extent permitted by law.  Any provision of this Agreement that is not essential to the purpose 
of this Agreement that is declared or rendered unlawful, invalid or unenforceable by any applicable court 
of law or regulatory agency or deemed or rendered unlawful, invalid or unenforceable because of a 
statutory or regulatory change, including, without limitation, any order of the PSB or any change in the 
Utility’s tariff regarding Group Net Metering (individually or collectively, such events referred to as a 
"Regulatory Event") will not otherwise affect the remaining lawful obligations that arise under this 
Agreement.   If a Regulatory Event occurs, the parties shall use their best efforts to reform the Agreement 
in order to give effect to the Parties’ original intention. Notwithstanding the foregoing, or anything else in 
the Agreement to the contrary, in the event that, as a result of a Regulatory Event, a Party is excused from 
any payment or performance obligation (the "Excused Party"), the other Party shall be correspondingly 
excused from any payment or performance obligation that would have arisen but for the failure or 
inability of the Excused Party to perform.  
 

Section 15.  Waiver of Rule of Construction.  The Parties waive the benefit of any rule that this 
Agreement is to be construed against one Party or the other.   
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Section 16.  Effect of Agreement.  This Agreement shall not be construed as a contract of 
agency, guaranty, indemnification, partnership or joint venture. 

 
Section 17.  Fees and Expenses.  Each Party will bear its own fees and expenses incurred in the 

transactions contemplated by this Agreement. 
 
Section 18.  Governing Law.  This Agreement shall be governed and construed in accordance 

with the laws of the State of Vermont, without giving effect to principles of conflict of laws that would 
require the application of any other law.  In the event of any amendment or repeal of the governing law 
that alters the fundamental purpose and intent of this Agreement, the parties shall work in good faith to 
address any equitable issues that arise and maintain the central purpose of the Agreement. 

 
Section 19.  Litigation Costs and Expenses.  If any Party institutes any legal suit, action or 

proceeding against the other Party to enforce this Agreement or obtain any other remedy regarding any 
breach of this Agreement arising out of or relating to this Agreement, including, but not limited to, 
contract, equity, tort, fraud and statutory claims, the prevailing party in a final, non-appealable judgment 
regarding the suit, action or proceeding is entitled to receive, and the non-prevailing party shall pay, in 
addition to all other remedies to which the prevailing party may be entitled, the costs and expenses 
incurred by the prevailing party in conducting the suit, action or proceeding, including reasonable 
attorneys' fees and expenses (including expert fees), and court costs, even if not recoverable by law 
including, without limitation, all fees, taxes, costs and expenses incident to appellate, bankruptcy and 
post-judgment proceedings.   

 
 
 

[Signature Page Follows on Separate Page] 
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IN WITNESS WHEREOF the parties do hereby execute this Agreement as of the ____ day of 

_______________, 2014. 
 
 
 OWNER: 
 

Encore Essex Junction Solar I, LLC. 
 
 
      By:       
Witness            Name: Charles R. (Chad) Farrell 

           Title: Principal / Managing Member 
 
 

CUSTOMER:  
 
Village of Essex Junction, VT 

 
 
      By:       
Witness            Name:      

           Title:      
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SITE LEASE AGREEMENT 
 

 
 This Site Lease Agreement ("Lease Agreement") is made _____________, 2014 
by and between Encore Essex Junction Solar I, LLC., a Vermont limited liability 
company (the "Tenant"), and the Village of Essex Junction, Vermont (the "Landlord").  
The Tenant and the Landlord are sometimes referred to individually as a "Party" and 
collectively as the "Parties." 
 
 RECITALS 
 
WHEREAS, the Landlord is the owner of certain real property located with an address 
set forth on Exhibit A and as more particularly described on Exhibit A (the “Property”) 
and Tenant desires to lease all or a portion of the Property as more particularly described 
on Exhibit B (the "Premises").  
 
WHEREAS, the Landlord is acting in a dual capacity as both the Landlord, as identified 
in the Lease Agreement, and CUSTOMER, as identified in the Group Net Metering 
Agreement (“Net Metering Agreement”). 
 
WHEREAS, the Tenant designs, installs, operates and maintains equipment and systems, 
including solar panels (the "Panels") mounting systems, inverters, transformers, 
integrators, all electrical lines and conduits required to collect and transmit electrical 
energy to the delivery point and such additional utility lines, cables, conduits, 
transformers, wires, meters, monitoring equipment and other necessary and convenient 
equipment and appurtenances, that produce electricity from exposure to sunlight (the 
"Project") for sale and distribution to the electric grid. 
 
WHEREAS, the Landlord and the Tenant desire to have the Project on the Premises and 
acknowledge that the Project is or may become subject to the Net Metering Agreement.   
 
NOW, THEREFORE, in consideration of the promises and the mutual covenants 
contained herein, the sufficiency of which is hereby acknowledged by both Parties, the 
Parties do hereby agree as follows: 
 
1. Lease.  The Lessor hereby leases the Premises to the Tenant pursuant to 
the terms and conditions of this Lease Agreement.  
 
2. Permitted Use.  The Tenant may use the Premises to install, operate, 
maintain, improve and replace the Project for purposes of generating and delivering 
electricity to the local utility. 
 
3. Access to the Premises from the road to the Property.  Landlord agrees 
at all times to allow Tenant access to the Property from the road to install, operate, 
maintain, improve and replace the Project on the Premises.   Landlord shall also provide 
Tenant with adequate space on the Property during the construction of the Project for the 
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Tenant’s construction of the Project including reasonable staging and laydown areas.  
The Tenant shall comply with all laws, rules and regulations relating to Tenant’s use of 
the Property and the Premises in connection with the construction and operation of the 
Project. 
 
4. Construction of the Project.  The installation and construction of the 
Project shall be performed in a good and workmanlike manner. 
 
5. Interconnection.  Tenant shall be responsible for the interconnection of 
the Project and Landlord shall cooperate with Tenant, any applicable utility and 
municipal and regulatory authorities in Tenant’s pursuit of all permits, approvals and 
other authorizations that may be required in order to effect the interconnection of the 
Project. 
 
6. Approvals and Permits. Tenant shall obtain all necessary approvals and 
permits required for the installation, construction and operation of the Project, and pay all 
permit fees required in connection with its activities under this Lease and under the Net 
Metering Agreement.  The Landlord shall cooperate with Tenant in obtaining all such 
approvals and permits.  To the extent that any permit must be obtained by Landlord, the 
Landlord agrees that it will grant all material decision-making rights with respect to such 
permit to Tenant. 
 
7.         Exposure to Sunlight.  The Landlord covenants that it will use its best 
efforts to not allow vegetation on its property to grow in a manner or initiate or conduct 
any activities that could reasonably diminish the exposure of the Panels to sunlight during 
daylight hours, while this Lease Agreement remains in effect. 
 
8. Use of Subcontractors.  The Tenant shall be permitted to license 
subcontractors or agents to perform any of its obligations under this Lease Agreement.  
 
9. Landlord not to Interfere with the Project.  The Landlord and any 
representatives thereof shall not tamper with or undertake any maintenance or alterations 
to the Premises or the Project without the express written permission of the Tenant.  The 
Landlord shall take reasonable measures necessary to ensure that the operation of the 
Property does not unreasonably impede, interrupt or prevent the generation and supply of 
electricity by the Project or damage or otherwise adversely impact the installation, 
operation and maintenance of the Project or the Tenant's performance under this Lease 
Agreement or the Net Metering Agreement.   
 
10. Cooperation in Securing Rebates, Tax Credits and other Economic 
Benefits.  The Landlord will cooperate with Tenant in completing and filing such 
applications and other documents as are necessary to permit the Tenant to receive all 
mandatory or voluntary federal, state, or local renewable energy certificates or emissions 
or rebates, tax credits and including, without limitation, other economic benefits (the 
“Environmental Attributes”) that are now or may hereafter become available to the 
Tenant in connection with the Project. Notwithstanding anything to the contrary herein 
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contained, all Environmental Attributes in connection with the Project shall remain the 
property of the Tenant or its successors and assigns.  Tenant shall have the exclusive right 
to sell, transfer, or convey the Environmental Attributes to any other person in Tenant’s 
sole discretion.   
 
11.  Term.  This Lease Agreement shall commence upon the execution date 
set forth on the first page and shall terminate twenty (20) years from the Commissioning 
Date as defined in the Net Metering Agreement, unless sooner terminated earlier in 
accordance with the terms and conditions of this Lease Agreement (the “Term”).  If the 
Parties mutually agree, the Term may be extended by two additional five (5) year terms.   
 
12.   Rent.  Tenant shall pay the Landlord rent in the amount of ten percent 
(10%) of the total value of the Net Metering Credits as set forth in the Net Metering 
Agreement, incurred on a monthly basis within 30 days following the end of each quarter.   
 
13.  Ownership of the Project.  The Project shall be and remain the personal 
property of the Tenant and shall not be or become fixtures, notwithstanding the manner in 
which the Project is or may be affixed to the Premises.  The Landlord shall not suffer or 
permit the Project to become subject to any lien, security interest or encumbrance of any 
kind, and the Landlord expressly disclaims and waives any rights it may have in the 
Project at any time and from time to time, at law or in equity.  The Tenant shall maintain 
the Project in a good state of repair.  The Tenant may grant a security interest in the 
Project and an assignment for purposes of security to its lender or lenders, and the 
Landlord shall provide any consent and/or waiver reasonably requested by any lender, 
consenting to such lender's rights in the Project. 
 
14.  Removal of the Project and Option to Purchase.  At the end of the 
Term or upon termination of this Lease Agreement, the Tenant, its successors or assigns 
shall sever, disconnect, and remove the Project and all of the Tenant's other property 
from the Premises and restore the Premises to as close to original condition as reasonably 
possible.  The removal, repair and restoration shall be at the sole expense of the Tenant or 
its successors and assigns.  In the alternative, and at its written election, the Landlord 
shall have the opportunity to purchase the Project in accordance with the terms further 
outlined in the Net Metering Agreement. 
 
15. Quiet Enjoyment.  The Landlord covenants and agrees that the Tenant, 
provided it remains in compliance with its obligations under this Lease Agreement, shall 
lawfully and quietly have the right to hold, occupy and enjoy the Premises for the Term 
of this Lease free from any claim of any entity or person of superior title thereto without 
hindrance to, interference with the Tenant's use and enjoyment thereof.  
 
16. Environmental Matters.  The Tenant shall not be liable for any past, 
present or future contamination or pollution or breach of environmental laws, if any, 
relating to the Premises or the Property, unless attributable to the Tenant's activities, its 
employees contractors or agents.  Accordingly:  (a) the Tenant shall not be responsible 
for any work relating to (i) the existence, use, transportation or treatment of Hazardous 
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Materials, or (ii) the storage, handling, use, transportation, treatment, or the disposal, 
discharge, leakage, detection, removal, or containment of Hazardous Materials, and (b) 
the Landlord agrees to assume full responsibility for (and protect, indemnify and defend 
the Tenant against, any liability for response costs for any contamination or pollution or 
breach of environmental laws related to the Premises and the Property, unless and to the 
extent attributable to the Tenant's activities.  The Tenant may encounter Hazardous 
Materials when installing, servicing, expanding, modifying or maintaining the Project. In 
the event the Tenant encounters any Hazardous Material at the Premises, the Tenant shall 
promptly cease any work in progress in an orderly, safe and efficient manner and inform 
the Landlord of the nature and location of said Hazardous Materials.  It shall then be the 
Landlord's responsibility to eliminate or contain such Hazardous Materials in a 
commercially reasonable manner in compliance with law to allow the Tenant to continue 
or finalize any work in progress. 
 
17.  Assignment.   This Lease Agreement and the rights of the Tenant 
hereunder may be assigned by the Tenant.  With the written consent of the Tenant, this 
Lease Agreement may be assigned by the Landlord provided, however, that any such 
assignment will not relieve the Landlord of any of its obligations hereunder. 
 
18.  Liability for Injury and Damage.  Tenant shall defend, indemnify and 
hold harmless the Landlord from any and all liability, loss, cost, damage or expense 
sustained by reason of the injury or death of any person, and/or damage to or destruction 
of any property arising from or caused by the Project and/or caused by any act, omission, 
or neglect of the Tenant or its subcontractors, agents, servants, employees, invitees, 
visitors or guests, including reasonable attorney’s fees and other litigation expenses.  
Prior to commencing operations, Tenant shall obtain liability insurance naming the 
Landlord an additional insured for this purpose in an amount not less than $1,000,000 per 
occurrence and $2,000,000 in the aggregate Tenant shall provide the Landlord with 
certificate(s) of insurance naming the Landlord as an additional insured and evidencing 
the procurement of insurance contemplated in this Section 23.  
 
19.  Revocation.  In the event of a material default in the terms of this Lease 
Agreement by either the Landlord or the Tenant, the other party may terminate this Lease 
Agreement.   Events that shall constitute a default under this Lease Agreement shall 
include, but not be limited to, a party’s failure to perform or comply with any material 
provision of this Lease Agreement; an unauthorized assignment, a party’s insolvency or 
inability to pay debts as they mature, or an assignment for the benefit of creditors; or if a 
petition under any foreign, state, or United States bankruptcy act, receivership statute, or 
the like, as they now exist, or as they may be amended, is filed by a party. 
 
 No party shall be in default under this Lease Agreement unless and until it has 
been given written notice of a breach of this Lease Agreement by the other party and 
shall have failed to cure such breach within thirty (30) days after receipt of such notice.  
When a breach cannot reasonably be cured within such thirty (30) day period, the time 
for curing may be extended by agreement of the parties for such time as may be 
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necessary to complete the cure, provided that the defaulting party shall have proceeded to 
cure such breach with due diligence.   
 
20.  Miscellaneous provisions.   
 
A. Applicable Law.  This Lease Agreement shall be interpreted and governed by the 
laws of the State of Vermont.   
 

a. Rules of Interpretation.  Titles and headings are included in this Lease 
Agreement for convenience only, and shall not be used for the purpose of 
construing and interpreting this Lease Agreement.  Words in the singular 
also include the plural and vice versa where the context requires. 

 
b. Severability.  In the event that any provisions of this Lease Agreement are 

held to be unenforceable or invalid by any court or regulatory agency of 
competent jurisdiction, the Landlord and the Tenant shall negotiate an 
equitable adjustment in the provisions of this Lease Agreement with a 
view toward effecting the purposes of this Lease Agreement, and the 
validity and enforceability of the remaining provisions hereof shall not be 
affected thereby. 

 
c. Entire Agreement; Amendments and Waivers.  This Lease Agreement 

constitutes the entire agreements between the Parties and supersedes the 
terms of any previous agreements or understandings, oral or written.  Any 
waiver or amendment of this Lease Agreement must be in writing.  A 
Party's waiver of any breach or failure to enforce any of the terms of this 
Lease Agreement shall not affect or waive that Party's right to enforce any 
other term of this Lease Agreement. 

 
d. Further Assurances.  Either Party shall execute and deliver instruments 

and assurances and do all things reasonably necessary and proper to carry 
out the terms of this Lease Agreement if the request from the other Party is 
reasonable. 

 
e. Recordation.  The Parties hereto acknowledge that this Lease Agreement, 

or a memorandum thereof, may be recorded in the local land records. 
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 IN WITNESS WHEREOF, the parties, as evidenced by the signatures of their 
Duly Authorized Agents, do hereby execute this Lease Agreement this ____ day of 
___________, 201__. 
 
 
IN PRESENCE OF: Encore Essex Junction Solar I, LLC.  
 
 
__________________________  By: __________________________ 
Witness      Chad Farrell 

Duly Authorized Agent 
 
 
 
 The Village of Essex Junction, Vermont 
 
 
__________________________  By: __________________________ 
Witness      Duly Authorized Agent 
⋅⋅ 
 

 
<602431v1/EBM> 
<583744v11/EBM> 
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Exhibit A 
 

Description of the Landlord’s Property
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EXHIBIT B 
 

Description of the Premises 
[site plan] 

 
 



 

Trustee/Staff preparation for Annual Meeting 
 

1) Susan should be prepared to discuss delinquent taxes 

2) We should be prepared to discuss the impact of health insurance cost increases on the budget (they 
account for most of the increase in most departmental budgets). And, specifically, we should be 
prepared to discuss the increased funding for the library (i.e. accounting changes and health insurance 
increase). Should Lauren, George, or Pat lead this discussion? 

3) We should be prepared to discuss the details of the Whitcomb Woods/solar panel/Land Trust issue. 
Likely questions: Where is the public access? Didn't we contribute to this to purchase public access? 
How does the Village benefit from the tax stabilization given to the solar panel project? Didn't the 
Village help the Land Trust purchase the permanent easement to keep this land undeveloped? (yes) – 
then why is a private company now being allowed to build a solar project on the land? Should George, 
Pat, Lauren, Susan, or another trustee provide these answers if the questions arise? 
4) We should be prepared to discuss the capital reserve plan and the work of the Capital Review 
committee. Andrew should be ready to lead this discussion. We will need at least two graphics:  

•  A graphic showing the General Fund Capital Reserve Plan as shown on p. 69 of last 
year's 2012 annual report. But the projects that have been moved into the capital review 
committee's list should be bolded or starred or marked somehow. In other words, we 
need to explain the difference between last year's capital reserve plan and the new 
capital reserve plan as shown on p. 72 of this year's annual report. i.e. Where did those 
projects go? 

• A graphic showing the prioritized list of projects from the capital review committee, 
with the ones slated to be funded by the $3.2 million bond clearly marked. 

 

5) A graphic for the bond vote showing which projects will be funded and the financial impact on the 
average Village home. Dan will explain when the vote takes place and be prepared to discuss the 
details if necessary (interest, where is the bond from, how many years, etc.) 

6) To Be Decided at 3/25/14 Trustee Meeting: What do we want to say about the Village's need to 
procure a bond to fund infrastructure repairs? George should lead this discussion. Should this 
discussion take place before or after Dan's presentation about the details of the bond? Should we also 
discuss possible remedies for consideration?   

 
 



2014 Bond Presentation 



Capital Program Review 
Committee 

• Any infrastructure project 
costing $10,000 or more 
– Roads 
– Sidewalks 
– Culverts 
– Water/Sewer lines 
– Buildings 

• Excludes enterprise only 
funded projects 
(Wastewater Treatment 
Plant) and vehicles 

• Excludes paving overlay 
projects 

 



Problem - Recap 

• 35 projects identified 
costing near 
$13,000,000 

• Currently 1 project 
per year on average 
is completed 

• More projects are 
added each year than 
can be addressed. 

 



Where Are We Now? 
• Straw poll at last Annual 

Meeting – attendees 
strongly favored bond 
versus new one-time tax 

• Capital Program Review 
Committee reviewed 35 
projects using rating 
criteria 

• Identified top 5 projects 
for bonding based on 
rating criteria 



Rating System for Prioritizing Village Capital Project Requests 

Rating Criteria 
Maximum 
Points Definition/Explanation 

Safety & Health 28 
Extent to which project eliminates, prevents, or reduces immediate or future threats to the 
safety and health of the community. 

Mandates 26 

Time line of mandate, funding for mandate, safety risk of non-compliance of mandate, etc. 
No Mandate = 0; Mandate with several years to comply = 13; Mandate to solve safety risk 
with full funding = 26. 

Community Support 24 

With the difficulty of knowing what the community support is on every project, a score of 12 
will always be entered. This allows the score to be adjusted up or down if the community 
makes their support known. 

Financing Source 20 Extent to which financing is provided by non-general or enterprise funds. 

Timing/Linkages 16 
Timing and linkages refers to how the proposed project fits with other projects that are also 
being proposed or are on the capital plan horizon.  

Positive Economic Impact 12 

Any project that will have a good or positive impact on the Village and/or surrounding 
areas/towns in terms of job growth, economic growth, financial benefit of residents. A 
project that directly or indirectly increases the tax base. 

Cost of Deferral 10 

Refers to the break point between doing repair work instead of replacement work. 
Maximum points are gained by projects that cost the least to repair as compared to 
replacement costs, which usually occurs earl in the item's life cycle.  

Efficiencies 8 
Extent to which project provides savings to the capital budget or general funds; or 
increases organizational output eliminating waste or duplication of services. 

Service Improvements 8 
Extent to which project improves the quality of current services experience by Village 
residents. 

Alignment with Village 
Priorities 6 

Any project that follows the goals of the Village Residents in terms not limited to but 
outlined in the "Essex Junction Comprehensive Plan" chapter III, "Community Vision and 
Strategies for Essex Junction".  

Other 4 

The extent to which other considerations not otherwise captured by existing rubric criteria 
should be considered. Such considerations, on a project by project basis should be noted 
and recorded as part of the CIP evaluation process.  



What Will It Cost? 

• $3,300,000 Bond 
Authorization 
– 86% from general fund  

• On the average home 
($266,000) in the Village  

• Increase of $18.64 for the 
first year 

• $57.62 for the second and 
reducing each subsequent 
year 

• Remaining 14% to be raised 
through water fees 

– If your home is valued at more 
or less than $266,000 then 
your increase would be 
proportionally higher or lower 



Are Current Conditions Good 
Enough? 



What Comes Next? 
Bond Approved 

 

• Bond 
– Commonly done in VT for 

large capital improvement 
projects 

– $3,300,000 bond for 20 years 
= $57.62/year and declining 
each subsequent year  
($266,000 home) 

– Quickly removes critical 
projects from the list 

– One-time loan which cannot 
be increased without voter 
approval 
 

Bond Not Approved 
 

• Change Nothing 
– Complete current projects in 

approx. 10 years (as costs 
rise so would taxes/fees) 

– In 3 years these project, if not 
repaired, will cost at least 
$3,500,000 (using a 2% 
annual increase in cost) 

– What about new projects? 
– What will the cost be when an 

aging water line/sewer line 
breaks? 

• Imagine if School street 
flooded! 
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MEMORANDUM 
 
 

TO:  Village Trustees 
FROM:  Pat Scheidel, Village Manager 
DATE:  March 25, 2014   
SUBJECT: Trustees Meeting Schedule  
 
 

TRUSTEES MEETING SCHEDULE/EVENTS                                                                                                                                                             
 
 April 2 at 6:00 PM – Community Supper 
April 2 at 7:00 – Annual Meeting/Public Hearing on Bond Vote 
 April 8, 7 AM to 7 PM – Australian Ballot Voting 
April 8 at 6:30 – Regular Trustees Meeting 
April 22 at 6:30 – Regular Trustees Meeting 

• Board reorganization 
May 13 at 6:30 – Regular Trustees Meeting 
 May 24 at 10 AM – Memorial Day Parade 
May 27 at 6:30 – Regular Trustees Meeting 
June 10 at 6:30 – Regular Trustees Meeting 

• Interviews/Appointments to Commissions & Committees 
June 24 at 6:30 – Regular Trustees Meeting 

• Annual appointments for Clerk, Attorney, Fire Chief & Engineer 
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